speciAL 
coLlecuoNS 

tDOUQlAS 
LibRAKT 


queeN's  UNiveRsiiy 

AT  klNQSTZON 


kiNQSTON     ONTARiO     CANADA 


SHORT  HISTORY 


HOUSE  OF  COMMONS, 


WITH   REFERENCE  TO 


REFORM. 


JOHN  ALLEN. 


LONDON: 
JAMES  RIDGWAY,  PICCADILLY. 


MDCCCXXXI. 


Price  One  Skillins. 


flC^ii,  I  a/,  /fiS 


LON  noN  : 
rK.N^.u.•.v.:.u..W0K•.■H..^uB0^s,u^x.,vu.n, 

IKMl'l.U     B\». 


SHORT  HISTORY, 


The  people  have  a  right  to  be  well  governed,  and 
to  be  governed  as  cheaply  as  possible,  consistently 
with  good  government.  These  are  the  inherent, 
inalienable  rights  of  man;  and  w^hen  deprived  of 
them  by  force  or  fraud,  he  is  justified  in  seeking 
to  recover  them  by  all  the  means  in  his  power, 
that  are  not  productive  of  greater  evils  than  those 
he  intends  to  remedy. 

Political  constitutions  and  forms  of  government 
are  contrivances  to  obtain  and  secure  these  ends; 
and  all  persons,  whether  Kings,  Senators,  Repre- 
sentatives, or  Electors,  to  whom  political  power 
is  committed,  are  Trustees  for  the  public,  bound 
to  employ  the  power  confided  to  them  for  the 
benefit  of  the  community. 

Wherever  men  are  united  in  a  society  or  com- 
monwealth, the  Government  that  presides  over 
them  is  instituted   for   the  general  good   of  the 
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whole.  ''  Les  hommes  ne  forment  une  societe 
politique  et  ne  se  soumettent  a  ses  loix  que  pour 
leur  propre  avantage  et  salut.  Le  Souverain  est 
uniquement  etabli  pour  le  salut  et  Tavantage  de 

la  societe."  (1) 

These  truths  are  of  universal  application,  under 
whatever  form  of  government  mankind  may  be 
placed ;  but  in  the  English  House  of  Commons 
they  are  established  and  recognised  by  law  as  the 
essential  principles  of  its  constitution. 

The  communities  that  elect  and  send  knights, 
citizens,  and  burgesses,  to  the  Commons'  House 
of  Parliament,  are  invested  with  that   privilege, 
not  for  the  particular  advantage  of  these  commu- 
nities, but  for  the  general  welfare  of  the  realm. 
This  appears  from  the  writ  of  summons  addressed 
to  them  through  the  sheriffs,  by  which  they  are  re- 
quired to  chuse,  freely  and  indifferently,  the  most 
discreet  and  sufficient  persons  they  can  select,  to 
advise  and  assist  the  King   in  the   despatch  of 
divers  urgent  and  important  affairs,  touching  his 
royal  person  and  the  general  state  and  defence  of 

his  kingdom. 

From  these  words  it  is  manifest,  that  the  object 
for  which  the  House  of  Commons  is  called  toge- 
ther is,  not  to  consult  the  private  interests  of  in- 
dividuals, but  the  common  good  of  the  realm; 
that  the  end  for  which  its  members  are  appointed 
-is  not  particular,  but  general;   not  barely  to 

(1)  Vuttel,  lib.  i.  ch.  4- 
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advantage  their  constituents,  but  the  common- 
wealth.'(1)  Such  being  the  intent  and  purpose 
of  their  mission,  it  follows,  that  those  who  send 
them  are  invested  with  that  privilege,  not  for  their 
own  private  and  exclusive  benefit,  but  for  the 
general  good  of  the  kingdom.  Both  are  in  fact 
Trustees  for  the  community — the  Member,  to 
advise  and  act  with  the  King  and  Lords  for  the 
common  good  of  the  realm — his  Constituents,  to 
select  a  proper  person  for  that  office. 

It  is  in  this  point  of  view  the  elective  franchise 
has  been  considered  in  the  best  times  of  our  con- 
stitution. "  To  send  members  to  Parliament," 
say  the  Commons,  "  is  no  franchise  that  may  be 
lost,  but  a  service  for  the  public  good."  (2)  "  It 
is  a  service  for  the  King  and  Commonwealth,  and 
not  for  the  Lord  of  the  borough,  who,  by  reason 
of  his  interest  in  the  borough,  hath  nothing  to  do 
in  the  matter  of  such  election."  (3)  It  is  in  this 
sense  we  are  to  understand  an  expression  of  Sir 
William  Grant,  in  one  of  the  debates  on  the  Irish 
L^nion.  "  Electors,"  observed  that  eminent  Judge, 
*'  like  Parliaments,  exist  only  in  consequence  of 
the  Constitution;"  (4)  that  is,  by  virtue  of  existing 
laws. 

A  privilege  held   for  the  public  good  may  be 

(1)  Blackstone,  i.  1.59. 

(2)  Journals,   1  May,  1628. 

(3)  Glanville's  Reports,  p.  37. 

(4)  Parliamentary  Debates,  7  February,  1799 
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renounced  for  the  public  good  by  those  who  are 
invested  with  it  for  the  public  service.     But  there 
is  no  act  the  electors  can  perform  for  themselves, 
which  their  representatives  may  not  lawfully  do 
for  them.     The  delegation  to  a  Member  of  the 
House  of  Commons  gives  him  full  authority  from 
his  Constituents  to  do  and  consent,  in  their  name 
and  in  his  own,  to  whatever  by  common  assent  of 
the   kingdom   may   be   ordained   in  Parliament. 
There  is  no  reservation  of  authority,   no  power 
withheld,  no  clause  in  his  commission,  that  can 
fetter  his  determinations.     He  is  admitted  into 
Parliament  on  the  express  condition,  that  he  has 
■pknam  et  mfficientein  potestatem  pro  se  etpro  commu- 
nitate  of  those  who  send  him  ad  faciendum  et  con- 
sentiendum  its  qute  tunc  de  communi  consilio  ordinari 
contigerit.     The  line  of  conduct  which  he  thinks 
best  adapted  for  the  general  good  of  the  realm, 
he  is  at  full  liberty  to  pursue,  and  in  duty  bound 
to  prefer.     If  he  is  of  opinion  that  changes  in  the 
composition  of  the  electoral  body  are  necessary 
or  expedient,  he  has  authority  to  alter,  restrict, 
or  abolish  the   elective   rights  of  those  who,  in 
deputing  him  as  their  representative,   delegated 
to  him  their  power. 

It  is  no  new  doctrine,  that  Parliament  has  a 
right  to  alter  the  constitution  of  the  electoral  body. 
*'  Whatever  may  have  been  thought,"  said  Mr. 
Pitt,  in  the  debate  on  the  Irish  Union,  (1)  "  of 

(1)  Parliamentary  Debates,  7  Febn\ary,  1799. 


particular  plans  of  Parliamentary  Reform,  I  never 
heard  any  one  doubt  of  the  competency  of  Par- 
liament to  entertain  the  question.  I  defy  any 
man  to  maintain  the  principle  of  these  plans,"  (of 
some  of  which,  in  the  early  part  of  his  life,  he 
had  been  the  proposer,)  "  without  contending 
that,  as  a  Member  of  Parliament,  he  had  a  right 
to  concur  in  disfranchising  those  who  sent  him  to 
Parliament." 

Nor  has  this  doctrine,  which  is  now  stigmatised 
as  revolutionary,  remained  a  barren  principle  in 
our  Constitution.  It  is  the  only  ground  on  which 
we  can  vindicate  the  statute  of  Henry  VI.  dis- 
qualifying the  small  freeholders  in  counties, 
passed,  it  may  be  observed,  in  strict  compliance 
with  the  desires  and  petitions  of  the  House  of 
Commons.  It  is  the  legal  justification  of  the 
Septennial  Act,  without  which  we  should  have 
been  exposed  to  the  hazard  of  a  civil  war.  It  has 
been  recently  called  into  action  in  the  disfran- 
chisement of  the  forty-shillings  freeholders  in 
Ireland,  without  wiiich  the  great  measure  of  Ca- 
tholic emancipation  could  not  at  that  time  have 
been  carried.  These,  and  many  similar  acts  of 
Parliament,  disqualifying  large  bodies  of  His 
Majesty's  subjects  to  elect  or  to  serve  in  the 
House  of  Commons,  can  be  defended  on  no  other 
ground  than  this,  that  every  Member  of  the  House 
of  Commons  has  full  power  to  act  for  his  Consti- 
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tuents  in  all  matters  that  relate  to  the  welfare  and 
good  government  of  the  realm.  (1) 

Such  being  the  practice  as  well  as  the  principle 
of  our  Constitution,  what  foundation  is  there  for  the 
outcry  of  "  corporation  robbery,"  raised  against 
the  Reform  Bill  ?  What  is  meant  by  the  assertion, 
that,  if  rotten  boroughs  are  disfranchised,  "  no 
property  is  secure?"  If  the  elective  franchise, 
which  from  its  nature  is  a  public  trust,  has  been 
perverted  into  a  source  of  private  emolument, 
does  the  abuse  of  the  trust  convert  it  into  the 
property  of  the  delinquent?  While  employed  for 
its  legitimate  purpose,  it  wants  the  essential  cha- 
racter of  property.  It  is  held,  not  for  the  exclu- 
sive use  and  enjoyment  of  the  possessor,  but  for 
the  public  service  of  the  state.  To  call  it  pro- 
perty implies  a  confusion  of  thought  and  indis- 
tinctness of  perception,  not  unworthy  of  that 
prating  divine  who  surprised  his  congregation  by 

(1)  Paley,  one  of  the  most  popular  of  our  writers  on  Political 
Science,  has  in  the  most  unequivocal  terms  laid  down  the  same 
doctrine  as  applicable  to  all  Governments  whatever.  "  The 
family  of  the  Prince,"  he  observes,  "  the  order  of  succession, 
the  prerogative  of  the  Crown,  the  form  ajid  parts  of  the  legislature, 
together  with  the  respective  powersy  office,  duration,  atid  mutual  de- 
veiidciici/  of  the  different  parts,  are  only  so  many  laws,  mutable 
like  other  laws,  whenever  expediency  requires,  either  by  the 
ordinary  act  of  the  Legislature,  or,  if  the  occasion  deserves  it, 
by  the  interposition  of  the  people." — Moral  and  Political  Philoso- 
phij,  b.  vi.  ch.  .'j,  §  5. 
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returniiio-  his  humble  thanks  to  Providence  for 
having  made  the  points  of  time  successive,  and 
not  simultaneous  like  those  of  space. 

What  is  there  so  peculiarly  sacred  in  the  elec- 
tive franchise,  that  while  the  order  of  succession 
in  the  Crown  has  been  repeatedly  altered  from 
motives  of  expediency,  "  no  Parliament,"  as  it 
has  been  boldly  but  erroneously  asserted,  *'  has 
dared  to  annihilate  this  right,  except  in  cases  of 
delinquency  clearly  proved?"  What  is  the  origin 
of  the  privilege?  By  v/hom  was  it  conferred?  On 
what  principle  were  particular  communities  se- 
lected to  exercise  it?  By  what  authority  was  it  in 
some  places  confirmed,  while  in  others  it  was 
suffered  to  fall  into  disuetude?  By  whom  was  it 
in  certain  cases  revived,  after  it  had  lain  dormant 
for  ages? 

The  writ  addressed  to  the  sheriff  at  the  convo- 
cation of  every  Parliament,  directs  him  to  return 
two  knights  from  his  county,  with  two  citizens 
from  every  city,  and  two  burgesses  from  every 
borough  in  his  bailiwick.  The  order  is  positive 
and  precise.  No  city,  no  borough  is  to  be  omit- 
ted. It  is  nevertheless  certain  that  this  order  has 
never  been  complied  with.  There  are  ninety-five 
boroughs  in  England  that  never  sent  members  to 
Parliament.(l)  There  are  fifty- two  places  that, 
having    formerly   returned   members,    or   having 

(1)    Browne  Willis,  i.  xxxv — xxxviij. 
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been  summoned  to  return  them,  send  none  at 
present. fl)  There  are  many  towns  that  were 
boroughs  for  centuries  before  they  acquired  that 
privilege.  (2)  Of  the  boroughs  mentioned  in 
Domesday,  there  are  six  that  never  sent  repre- 
sentatives till  after  the  accession  of  the  Tudors,  or 
the  last  years  of  the  House  of  York ;  and  twenty 
that  have  never  sent  representatives  at  all. (3) 

It  has  been  supposed  that  the  incorporation  of 
a  borough  gave  it  the  privilege  of  sending  mem- 
bers to  Parliament ;(4)  and  several  instances  may 
certainly  be  adduced  where  an  ancient  borough 
began  to  return  members  to  Parliament  soon  after 
it  obtained  a  charter  of  incorporation. (5)  But 
that  corporate  privileges  are  necessary  for  the 
exercise  of  this  right,  is  disproved  by  the  fact,  that 
at  least  fifty  boroughs,  which  send  members  to 
Parliament,  are  not,  and  never  were  incorporated; 
and  that  more  than  thirty  returned  members  long 

(1)  Palgrave,  in  his  "  Legal  Right  of  the  Dormant  Parlia- 
mentary Boroughs,"  enumerates  forty-six  places  that  have  lost 
that  privilege  by  disuse  ;  to  which  must  be  added  Ravenser  and 
Yarum,  that  sent  members  in  the  reign  of  Edward  I.  ;  and  Dun- 
stable, Glastonbury,  Odiham  and  Highworth,  which  were  sum- 
moned, but  made  no  returns. 

(2)  Browne  Willis,  iij.  8,  &c. 

(3)  Edinburgh  Review,  xxxv.  34,  35. 

(4)  Brady  on  Boroughs,  108.     Browne  Willis,  i.  xxxviij. 

(5)  Grantham  and  Ludlow,  for  example,  began  to  send  mem- 
bers to  Parliament  soon  after  they  were  incorporated  by  Ed- 
ward \y.— Browne  Willis,  iij.  33.  42. 
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before  they  liad  charters  of  incorporation.  (1.) 
That  the  incorporation  of  a  borough  does  not 
convey  to  it  the  privileges  of  a  parliamentary 
borough,  is  equally  established  by  the  fact,  that 
there  are  incorporated  boroughs  at  the  present 
day,  which  do  not,  and  never  did,  send  members 
to  Parliament. (2) 

Some  theoretical  vv^riters  inclined  to  preroga- 
tive, have  imagined  that  all  the  boroughs  origin- 
ally summoned  to  Parliament,  were  either  part  of 
the  ancient  demesne  of  the  Crown,  or  in  the 
King's  hands  when  first  summoned. (3)  But  this 
theory  has  no  better  foundation  than  the  last. 
Proofs  have  been  given,  that  many  places  were 
required  to  send  members  to  Parliament  in  the 
reigns  of  Edward  I.  and  Edward  II.  which  were 
neither  part  of  the  ancient  demesne  of  the  Crown, 
nor  in  the  hands  of  the  King  when  first  called 
upon  to  perform  that  service. (4) 

To  understand  why  the  sheriffs  never  strictly 
complied  with  the  instructions  given  to  them  in 
the  writ  of  summons,  it  must  be  recollected,  that 
in  ancient  times  parliamentary  service  was  consi- 
dered a  burthen;  that  wages  were  paid  to  the 

(1)  Browne  Willis,  iij.  5 — 70. 

(2)  Such  as  Leeds,  Kendal,  and  others. 

(3)  Brady  on  Boroughs,  73.  75.  Report  on  the  Dignity  of 
Peers  of  the  Realm,  321.  377. 

(4)  Edinburgh  Review,  xxxv.  3G,  37.  To  tlic  instances  there 
given  manv  otliers  might  be  added. 
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knights,  citizens  and  burgesses  by  their  consti- 
tuents; that  these  wages  were  rigidly  exacted, 
with  difficulty  collected,  and  most  unwillingly 
discharged.  Every  knight  of  the  shire  was  enti- 
tled to  four  shillings  a  day  for  his  attendance, 
which  may  be  estimated  at  more  than  four  pounds 
a  day  according  to  the  value  of  money  at  the  pre- 
sent time,  or  at  the  rate  of  near  £1500  a  year. 
Every  citizen  and  burgess  was  entitled  to  two 
shillings  a  day,  which  may  be  estimated  at  near 
£750  a  year  at  present.  The  sums  actually  paid 
were  not  inconsiderable.  Parliaments  in  those 
days  were  of  short  duration,  but  of  frequent  oc- 
currence. It  was  not  uncommon  to  hold  two  or 
three  Parliaments  in  the  same  year;  and  members 
received  wages,  not  only  for  the  days  of  their 
attendance,  but  for  the  time  consumed  in  repair- 
ing to  Parliament  and  returning  home.  In  the 
8th  of  Henry  IV.  the  counties  of  Cornwall,  Cum- 
berland and  Northumberland  had  to  pay  in  wages 
to  their  respective  representatives  £80:8.?.,  equal 
to  more  than  £1600  at  present;  and  the  burgesses 
at  Grimesby  received  for  the  same  Parliament 
£36:  I2s.,  equal  in  value  to  more  than  £720  of  our 
present  money.  Fourteen  days  were  allowed 
to  the  members  of  Cornwall,  Cumberland  and 
Northumberland,  for  going  to  Westminster  and 
returning    to   their  several   counties. (1)     In  the 

(1)  Prynne  on  Parliamentary  Writs,  iv.  478 — 481. 
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2Gth  of  Henry  VI.  each  of  the  boroughs  of  Corn- 
wall that  sent  members  to  Parliament  must  have 
paid  £46  in  wages,  or  near  £950  according  to  the 
present  value  of  money. 

The  disputes  concerning  the  payment  of  wages, 
which  so  frequently  recur  from  the  time  of  Ed- 
ward III.  to  that  of  Henry  VI.,  show  how  severely 
this  imposition  was  felt,  and  how  reluctantly  it 
was  discharged.  So  heavy  was  the  burthen 
found  that  even  counties  pleaded  poverty,  as  a 
reason  for  exempting  them  from  parliamentary 
service.  In  the  1st  of  Edward  III.  the  Sheriff  of 
Northumberland  excused  himself  for  not  having 
obeyed  the  writ  requiring  him  to  send  two  knights 
to  Parliament,  on  the  ground  that  the  county  of 
Northumberland  had  been  so  ruined  and  impo- 
verished by  the  depredations  of  the  Scotch,  that 
it  was  unable  to  defray  the  expenses  of  its  mem- 
bers ;  and  in  the  same  Parliament  the  burgesses 
of  Newcastle  made  no  return,  because  they  were 
so  straitened  by  the  enemy  that  they  could  not 
spare  a  man  from  the  defence  of  the  place. (1) 

The  excuse  of  poverty  was  frequently  urged 
for  boroughs  as  a  ground  of  exemption  from  their 
parliamentary  duties.  Those  of  Lancashire  made 
no  returns  for  several  reigns,  on  pretence  of  their 
poverty  and  inability  to  serve.  Colchester  had 
an  exemption  for  five  years  in  consideration  of 

(1)   Prynne,  iv.  317. 
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the  expenses  its  inhabitants  had  incurred  in  forti- 
fying their  town.(l) 

Many  boroughs,  when  summoned,  made  no 
answer  to  the  Sheriff" s  precept.  In  the  Parlia- 
ment held  in  the  29th  of  Edward  1st,  no  less  than 
ten  boroughs  returned  no  answer.  In  the  33rd 
of  the  same  reign,  twelve  were  in  the  like  predi- 
cament. In  the  1st  and  2d  of  Edward  lid,  there 
were  fifteen  defaulters  of  those  summoned  by  the 
sheriffs,  and  in  the  5th  of  the  same  Prince  there 
were  thirteen. (2)  Four  places  never  made  any 
return  at  all,  though  one  of  them  (Odiham,  in 
Hampshire,)  was  summoned  to  three  different 
Parliaments.  Some,  after  omitting  to  answer, 
were  passed  over  in  silence  by  the  Sheriffs. 
Others,  attempting  to  escape  by  the  same  device, 
were  ultimately  compelled  to  serve.  Some  re- 
turned to  alternate  Parliaments ;  and  even  such 
large  towns  as  Bath  and  Bristol  took  occasional 
advantage  of  the  indolence  or  connivance  of  the 
Sheriff,  and  gave  no  answer  to  his  precept. (3) 
One  place  (Toriton,  in  Devonshire,)  complained 
to  the  King,  in  Parliament,  that  the  Sheriff  had, 
from  malice,  summoned  its  inhabitants  to  return 
members;  and,  though  the  allegations  of  the  peti- 
tion were  false,  they  obtained  a  dispensation  for 
ever  from  that  service.(4) 

(1)  Prynne,  iv.  235—241. 

(2)  Palgrave,  Parliamentary  Writs. 

(3)  Prynne,  iv.  312.  (1)  Ibid.  iij.  239. 
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It"  boroughs  were  averse  to  the  exj)ense  of 
sending  members  to  Parliament,  the  persons  re- 
turned were  equally  unwilling  to  serve.  When  a 
member  was  elected,  he  was  made  to  find  manu- 
captors,  or  sureties,  for  his  attendance;  and  if 
none  were  forthcoming,  his  goods  and  cattle  were 
taken  in  pledge  by  the  Sheriff.(I)  Nor  was  even 
this  expedient  in  all  cases  sufficient  to  make  him 
perform  his  Parliamentary  duty.  The  election  at 
Lincoln  having  fallen  on  one  of  the  burgesses,  who 
could  not  be  induced  to  attend,  his  townsmen 
were  obliged  to  substitute  another  person  in 
his  stead. (2)  If  a  stranger  settled  at  Rochester, 
with  a  view  of  participating  in  the  municipal 
rights  and  franchises  of  the  place,  he  was  bound, 
by  the  customary  law  of  the  town,  to  serve  one 
whole  Parliament  at  his  own  expense. (3^) 

Whilst  Boroughs  were  thus  reluctant  to  return 
members,  and  burgesses  disinclined  to  serve  in 
that  capacity,  the  Sheriffs  assumed  and  exercised 
a  right  of  sending  or  omitting  precepts  at  their 
pleasure.  Where  Boroughs  were  unwilling  or 
unable  to  send  representatives,  the  SheritF,  from 
favour  or  indulgence,  withheld  the  precept,  which, 
in  strictness,  he  was  bound  to  issue,  and  thus  ac- 
quired   a   discretionary  power   of  settling   what 

(1)  Prynne,  iij.  137. 

(2)  lb.  iij.  277.     Brady,  Boroughs,  1.51. 

(3)  Palgrave,  Dormant  Boroughs,  1  I. 
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places  were  to  elect,  and  what  places  were  not  to 
elect  members  t)f  Parliament.  In  his  return  to 
the  writ  of  summons,  he  sometimes  reported  that 
he  had  sent  his  precept  to  a  borough,  but  had  re- 
ceived no  answer  to  it.  Sometimes  he  asserted, 
without  the  slightest  regard  to  truth,  that  there 
were  no  more  cities  or  boroughs  in  his  bailiwick 
than  those  mentioned  in  his  return.  At  other 
times,  he  qualified  this  assertion  by  adding,  that 
there  were  none  fit  to  send  members,  or  that 
could  be  induced  to  send  them. 

No  notice  seems  to  have  been  taken,  no  ani- 
madversion ever  made  on  these  returns  from  the 
Sheriff.  Nor  is  there  the  slightest  ground  for 
suspecting,  that,  in  the  exercise  of  this  discre- 
tionary power,  he  was  directed  by  any  secret  in- 
structions from  the  King  and  Council.  "  I  have 
"  never  seen  or  heard,"  says  Brady, (1)  "  of  any 
"  particular  directions  from  the  King  and  Council 
"  or  others,  to  the  Sheriffs,  for  sending  their  pre- 
*'  cepts  to  this  or  that  borough  only,  and  not  to 
"  others."  Provided  there  was  a  sufficient  at- 
tendance of  members  for  the  public  business,  the 
government  seems  to  have  been  indifierent  to  the 
number  that  came,  or  to  the  number  of  places 
from  which  they  were  sent.  No  complaint  was 
made  by  any  one,  the  King  and  Council  were 
satisfied,  the  negligence,  indulgence,  or  partial- 

(l)   Boroughs,  ll(i. 
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ities  of  the  Sheriff  were  connived  at,  and  the 
silence  or  obstinacy  of  the  boroughs  that  returned 
no  answer  to  his  precept,  was  suffered  to  pass 
without  punishment  or  censure. 

In  two  of  the  great  Councils  held  by  Edward 
IIIrd,(l)  writs  of  summons  were  sent  to  particular 
places,  directly  from  the  Crown,  and  not,  as 
usual,  through  the  intervention  of  the  Sheriffs. 
Ely,  which  was  one  of  these  places,  returned  no 
answer;  and  yet  no  notice  was  taken  of  the  omis- 
sion; the  Crown  being,  apparently,  as  indifferent 
or  indulgent  in  such  cases  as  the  Sheriffs  were 
on  ordinary  occasions.  Provided  the  business . 
was  effected,  for  which  the  Councils  or  Parliament 
had  been  summoned,  it  seems  to  have  been  con- 
sidered as  a  matter  of  little  importance  by  whom 
it  was  done. 

It  is  obvious,  that  at  this  period  of  our  Parlia- 
mentary history,  no  borough  could  claim  the 
right  of  sending  members  to  Parliament.  In  the 
charters  of  ancient  boroughs  there  is  no  clause  or 
grant  conferring  that  privilege. (2)  The  writ  of 
summons,  if  strictly  construed,  gave  this  right  to 
every  borough  in  the  kingdom.  But,  interpreted 
by  usage,  it  gave  the  privilege  to  none,  unless 
the  Sheriff,  in  the  exercise  of  his  discretionary 
power,  sent  to  it  his  precept;  and  whether  he  did 

(1)  In  the  2Gtli  and  27th  of  his  reign. 

(2)  Brady,  Boroughs,  11 G. 
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or  not,  seems  to  have  been  left  entirely  to  his 
own  judgment.  The  largest  towns  were  occa- 
sionally omitted.  London  itself  could  not  pro- 
duce an  uninterrupted  series  of  returns  to  every 
Parliament. 

Gradually,    however,    and    at    intervals,    the 
House  of  Commons  rose   in    power  and  conse- 
quence.    A  seat  in  that  assembly  came  to  be  an 
object   of    ambition.      The   great   nobles,    when 
divided  in  factions,  sought  the  assistance  of  the 
representatives  of  the  people.     Reformers  of  the 
state  required  their  co-operation.     The   minions 
of  the  Court  were  taught  to  dread  their  power. 
It  became  an    object   for   every    party   to   have 
members  returned  in  its  interest;  and  the  latitude 
permitted  to  Sheriffs  must  have  enabled  them,  by 
issuing  or  omitting  precepts,  to  serve  effectually 
the  party  they  had   espoused.     To  correct  this 
abuse  an  Act  was  passed  in  the  5th  of  Richard 
IId,(l)  requiring  every  Sheriff  not  to  omit  in  his 
return  "  any  cities  and  boroughs,  which  be  bound 
"  and  of  old  time  were  wont  to  come  to  the  Par- 
"  liament."    By  this  legislative  enactment  the  neg- 
ligence of  Sheriffs  was  made  penal,  and  their  dis- 
cretionary power  of  withholding   precepts   from 
places,  which  at  that  time  sent  members  to  Par- 
liament, was   taken   away.     It  was    some   time, 
however,  before  this  law  had  its  full  effect,  in 

(1)  5  Richard  II.  st.  2,  c.  L 
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bringing  to  every  Parliament  members  from  every 
place  which  was   burthened   with   that   service. 
This  arose,  in  part,  from  the  unwiUingness  that 
still  subsisted   in   many  boroughs,   to  discharge 
their  Parliamentary  duties,  and,  in  part,  it  arose 
from  the  malversations  of  Sheriffs,  actuated  by 
private  or  political  motives.     To  remedy  these 
evils  an  Act  was  passed  in  the  23rd  of  Henry 
VIth,(l)   which   enjoined   Sheriffs,   under  severe 
penalties,    to   issue   precepts,    without   fraud,   to 
every  city  and  borough  within  their  bailiwicks, 
and  commanded  the  cities  and  boroughs  that  re- 
ceived  precepts,  to  make  their  elections  in  terms 
of  the  writ  of  summons.     The  effect  of  these  sta- 
tutes was  slow,  but  it  has  been  effectual.     There 
is  not  a  single  borough  that  has  ever  sent  repre- 
sentatives since  the  time  of  Richard  Ilnd,  which 
has  discontinued  to  send  members,  except  Farn- 
ham,  in  Surrey,  and  Greenwich,  in  Kent.    With 
these  two  exceptions,  all  places  that  returned  in 
the  reign  of  Richard  lid,  and  all  those  which  have 
been  since  called  upon  to  perform  that  service, 
continue  to  return  members  at  present.     Before 
the  Act  of  Richard  lid,  the  greatest  possible  irre- 
gularity prevailed. 

In  the  reign  of  Edward  1st,  the  cities  and  bo- 
roughs summoned  to  Parliament  were  1G5,  of 
which  two  made  no  return  at  all,  and  38  no  longer 


(1)   23  Henry  VI.  c.  1.3. 
B  2 


20 


exercise  that  privilege,  having  been  released  from 
Parliamentary  service  by  the  negligence  or  con- 
nivance of  sheriffs,  or  by  returning  no  answer  to 
the  precepts  they  received.  It  must  not  be  sup- 
posed, however,  that  the  whole  of  the  125  bo- 
roughs, that  remain,  ever  sent  representatives 
to  any  one  Parliament  of  Edward  1st.  In  the 
23d  of  his  reign,  the  number  was  110,  and  m  the 
35th  it  was  95  ;  no  less  than  32  places,  that  sent 
to  neither,  having  in  the  intermediate  time  re- 
turned members  to  one  or  other  of  his  Parlia- 
ments (1). 

In  the  reign  of  Edward  lid,  the  total  number 
of  cities  and  boroughs  summoned  to  Parliament 
was  12G,  of  which  five  made  no  answer  to  the 
citation,  and  15  have  ceased  to  return.  The 
same  irregularities  continued  from  one  Parha- 
ment  to  another.  In  his  last  Parliament,  which 
deposed  him  from  the  throne,  7G  places  only  sent 
members  to  the  House  of  Commons  (2). 

The  long  reign  of  Edward  III.  exhibits  the  same 
irregularities  in  our  Parliamentary  representation 
as  those  of  his  father  and  grandfather.  The 
places  summoned  to  great  councils  by  writs  from 
Chancery,  and  to  Parliament  by  precepts  from 
the  sheriffs,  were  146,  of  which  2  made  no 
return,  and  25  have  discontinued  to  send  mem- 
bers.    The    Parliament  held    in  the  43d  of  his 

(1)  Palgrave,  Parliamentary  Writs. 

(2)  Ibid. 
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Xeign  had  returns  from  no  more  than  78  cities  and 
boroughs  (1). 

Under  Richard  lid  the  whole  number  of  cities 
and  boroughs  that  sent  members  to  Parliament, 
was  96.  Under  Henry  IVth  they  were  92,  and 
under  Henry  5th  they  were  94  (2). 

During  the  troublesome  reign  of  Henry  Vlth,  in 
the  midst  of  civil  dissensions  and  party  violence, 
the  practice  was  first  introduced,  subsequently 
to  the  act  of  Richard  Hd,  of  calling  on  small  and 
inconsiderable  places  to  send  members  to  Parlia- 
ment. Gatton,  Wootton-Basset,  Heytesbury, 
Hindon  and  Westbury,  places  of  that  description, 
acquired  under  Margaret  of  Anjou  the  privilege, 
which  they  still  enjoy,  of  returning  members  to 
the  House  of  Commons.  By  what  authority  they 
were  invested  with  that  privilege  does  not  appear. 
They  had,  probably,  precepts  from  the  sheriffs,  in 
compliance  with  the  wishes  of  some  courtier  (3). 

Edward  IVth  was  the  first  prince  who  imprivi- 
leged  any  borough  by  charter  to  send  members 
to  Parliament.  Wenlock,  in  Shropshire,  was  the 
first  borough  that  had  that  distinction  (4). 

There  is  no  reason  to  believe,  that  in  antient 
times  the  Crown  interfered  with  the  discretionary 
power  exercised  by  sheriffs,  of  withholding  pre- 

(1)  Prynne,  iv.  and  sect.  12. 

(2)  Ibid. 

(3)  Browne  Willis,  iij.  55,  60,  Gl,  G4, 

(4)  lb.  iij.  52. 
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cepts  from  particular  boroughs   situated  within 
their  bailiwicks.     From  Edward  I.  to  Richard  II, 

-  small,  poor,  inconsiderable  places"  were  -  re- 
turned or  omitted"  by  the  sheriff  at  his  pleasure; 

-  and,  from    all    whatever  I  could    find,"    says 
Brady (1),  "  notwithstanding  all  my  endeavours, 
without  the  direction  of  the  King  and  Council." 
The  act  5  K.  2,  confirmed  and  enforced  by  the 
act  23  H.  6,   took  from  the  sheriff  this  discre- 
tionary power,  and  thereby  deprived  the  Crown 
of  the  means  it  might  formerly  have  employed 
of  omitting    boroughs,    which    had    fallen    mto 
decay  and  become  unfit  to  send  representatives 
to   Parliament.    When  James  1st.  mounted   the 
throne,  before  assembling  his  first  Parliament,  he 
issued  a  proclamation,  in  which  he  charged  the 
sheriffs  "  not  to  send  their  precepts  for  electmg 
and  returning  of  any  burgesses  to  or  for  any  an- 
tient  borough  towns  within  their  counties,  bemg 
so  ruined   and    decayed,    that    there    were    not 
sufficient  residents  to  make  such  choice  and  of 
whom  lawful  election  may  be    made  (2)."     The 
order  was  illegal,  and  no  regard  was  paid  to  it. 
Gatton  and  Old  Sarum  continued  as  usual    to 
return  members.     The  sheriffs  knew  better  than 
to  expose  themselves  to  the  penalties  they  must 
have   incurred,  by  obeying  a  proclamation  that 


(1)  Borougbs,  115. 

(2)  Pavliamentary  History,  i.  9G9. 
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had  been  issued  in  opposition  to  an  act  of  Parlia 
ment. 

From  the  preceding  statements  it  appears,  that 
before  the  5th  of  Richard  lid,  no  borough  pos- 
sessed what  has   been  called  a  prescriptive  right 
to  return   members  to  Parliament ;  and  that  be- 
fore the  23d  of  Henry  Vlth,  there  existed  no  effec- 
tive means  of  compelling  a  borough,  which  had 
received  its  precept,  to  elect  and  send  represen- 
tatives to  the  House  of  Commons.      Both  the 
right  and   the  obligation,   or  at  least    the  only 
effectual  securities  for  the  exercise  of  the  right 
and  performance  of  the  obligation,  are  founded  on 
acts  of  the   legislature.     But  a  privilege  which 
Parliament  gave.  Parliament  may  take  away.     A 
right  conferred  or  secured  by  Parliament  for  the 
general  good  of  the  realm,  may  be  abolished  by 
Parliament,  when  no  longer   conducive  to  that 
end.     If  Parliamentary  boroughs  have  converted 
what  was    meant  for  the  public  service  into  a 
source  of  private  emolument,  as  in  many  instances 
is  notoriously  the  case,  it  becomes  the  right  and 
duty  of  the  supreme  legislature  to  correct  this 
misapplication  of  a  public  trust,  and  transfer  it 
to  others,  who  are  more  likely  to  use  it  for  the 
public  advantage.     "  All  power  given  with  trust 
for  the  attaining  an  end,"  says  Locke  (^1),  "  being 
limited  by  that  end,  whenever  that  end  is  mani- 

(1)  On  Civil  Government,  B.  2,  cli.  13,  s.  149. 
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festly  neglected  or  opposed,  the  trust  must  neces- 
sarily be  forfeited,  and  the  power  devolve  into  the 
hands  of  those  that  gave  it,  who  may  place  it 
anew  where  they  shall  think  best  for  their  safety 
and  security." 

The  remaining  history  of  Parliamentary  bo- 
roughs is  obscure,  and  must  continue  so,  till  the 
muniments  of  boroughs  have  been  examined  and 
their  contents  made  known  to  the  public.  Most 
of  the  new  places  that  have  been  called  to  Parlia- 
ment since  the  time  of  Edward  IVth,  are  "  mean, 
poor,  inconsiderable"  towns  or  villages,  "  set  up," 
as  Mr.  Prynne  alleges  (1),  "by  the  practices  of 
sheriffs,"  at  the  instigation  of  "  ambitious  gentle- 
men," who  were  desirous  to  have  seats  in  Parlia- 
ment. The  whole  number  of  cities  and  boroughs 
that  sent  members  to  the  House  of  Commons  at 
the  accession  of  the  Tudors,  may  be  estimated  at 
110,  of  which  one  only  had  received  that  privi- 
lege by  charter.  At  the  period  of  the  Union  with 
Scotland  there  were  206,  exclusive  of  Wales;  so 
that  96  had  been  added  in  that  interval ;  of  which 
15,  including  the  two  Universities,  were  imprivi- 
leged  by  charter,  15  revived  by  the  House  of 
Commons,  and  three  empowered  to  send  mem- 
bers by  act  of  Parliament.     The  remaining  63 


(1)  Parliamentary  Writs,  iij.  229.  iv.  1174.  Westminster  is  the 
chief  exception  from  the  description  given  by  Prynne  of  the  new 
boroughs,  as  Liverpool  is  of  the  boroughs  revived. 


25 

have  been  added  or  revived  by  the  sheriffs  (1), 
frequently  without  any  notice  of  it  on  the  Jour- 
nals, but  sometimes  with  consent  of  the  House, 
after  consultation  with  the  Lord  Steward,  or  with 
the  law  officers  of  the  Crown.  (2) 

The  qualification  for  electors  of  knights  of  the 
shire,  seems  to  have  been  the  possession  of  free- 
hold property  within  the  county,  however  small 
the  amount,  till  the  disqualifying  act  of  Henry  VI  th 
limited  the  right  of  voting  to  freeholders  possess- 
ing a  freehold  worth  forty  shillings  a  year.  In 
cities  and  boroughs,  it  is  stated,  on  the  highest 
authority,  that  "  of  common  right  all  the  inhabi- 
tant householders  and  residents  within  the  bo- 
rough ought  to  have  voices  in  the  election  (3)." 

It  is  at  the  same  time  true,  that,  in  antient 
times,  a  very  small  proportion  of  those  entitled  to 
vote  took  the  trouble  of  going  to  the  place  of 
election  to  give  their  suffrage.  While  Parlia- 
mentary service  was  considered  a  burthen,  it  is 
not  surprising,  that  the  number  of  those  who 
attended  and  took  part  in  elections  was  incon- 
siderable. In  many  counties  the  citizens  and 
burgesses  from  all  the  cities  and  boroughs  within 
the  shire  were  elected  in  the  County  Court,  by 


(1)  Forty-two  new  boroughs  have  been  added,  and  twenty-one 
old  boroughs  revived  by  the  sheriffs. 

(2)  Prynne,  iv.  11 78. 

(3)  Glanville's  Reports,  142, 
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delegates  from  the  places  for  which  they  were 
returned.(l)  In  London,  it  appears,  that  the  re- 
presentatives of  the  city  were  chosen  by  the 
Mayor  and  Aldermen,  and  a  select  number  of 
citizens  summoned  from  every  ward ;  and  in  the 
appointment  of  the  city  officers,  such  as  the 
mayor  and  sheriifs,  we  find  the  same  mode  of 
election  to  have  been  in  use. (2)  The  same  prac- 
tice seems  to  have  prevailed  in  counties.  Instead 
of  the  whole  body  of  freeholders  attending  the 
election  of  knights  of  the  shire,  it  is  probable, 
that  a  certain  number  were  usually  summoned 
for  that  purpose  by  the  Sheriffs  ;  and  that  some 
attempts  on  the  part  of  the  Sheriffs  to  limit  the 
right  of  suffrage  to  the  persons  they  had  sum- 
moned, gave  rise  to  that  expression  in  the  Act  of 
Henry  IV,  which  declares  the  right  of  electing 
knights  of  the  shire  to  be  "  in  all  persons  present 
in  the  County  Court,  as  wtll  suitors  dulij  summoned 
as  others.'"  Even  after  the  passing  of  this  act  we 
have  many  instances  of  county  elections  by  a 
small  number  of  persons,  acting,  or  professing  to 
act,  e.v  assensu  toiius  communitatis,  having  been 
probably  either  summoned  by  the  Sheriff,  or  ir- 
regidarly  deputed  by  the  other  freeholders.  A 
more  extraordinary  practice  prevailed  in  York- 
shire for  many  years.     The  knights  for  that  great 

(1)  Prynne.  iij.  175,  178.      Brady,  Boroughs,  152,  159, 

(2)  Palgrave,  Parliamentary  Writs.    Brady,  Boroughs,  30. 
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county  during  the  reign  of  Henry  V.  and  for  part 
of  the  reigns  of  Henry  IV.  and  Henry  VI,  were 
elected  in  the  County  Court  by  the  attorneys  of 
certain  great  proprietors,  who  seem  to  have  been 
authorized  to  act  for  the  rest  of  the  community 
and  to  have  been  bound  to  attend  every  six 
weeks,  in  order  to  constitute  a  County  Court. (1) 
How  naturally  these  practices  led  to  the  abuses 
that  have  followed,  it  is  unnecessary  to  point  out. 
Those  usually  deputed  to  elect,  came  to  claim  as 
their  exclusive  right  the  privilege  which  had 
been  originally  confided  to  them,  in  order  to  save 
expense  and  trouble  to  the  rest  of  the  community. 
In  counties,  these  pretensions  were  successfully 
resisted,  because  the  statute  of  Henry  IV,  though 
curtailed  by  the  disqualifying  act  of  his  grandson, 
was  never  entirely  forgotten.  But  in  the  greater 
part  of  cities  and  boroughs  the  select  few  tri- 
umphed over  the  rights  and  interests  of  the  many. 
It  is  ajust  remark  of  Hooker,  that,  in  the  infancy 
of  society,  power  is  entrusted  to  a  single  person, 
till  it  is  found  by  experience,  that  "  to  live  by 
one  man's  will  is  the  cause  of  all  men's  misery." 
So  it  is  with  elections.  In  a  rude  and  ignorant 
age  they  are  confided  to  a  few,  in  order  to  save 
trouble  to  the  many,  till  it  is  found  by  experience, 
that,  to  entrust  that  privilege  to  a  few,  is  to  create 
a  selfish  oligarchy,   destructive  of  the  ends  for 

(1)  Prynnc,  ii.  152. 
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which  representative  government  is  established. 
The  maxim  laid  down  by  Edward  I.  as  the  basis 
of  the  English  constitution,  quod  omnes  tangit  ab 
omnibus  avprobetur,  though  it  was  far  from  the 
intention  of  that  ambitious  monarch  to  reduce 
it  to  practice,  is  destined,  as  men  advance  in 
knowledge  and  intelligence,  to  be  the  universal 
law  and  principle  of  free  governments. 

The  triumph  of  the  petty  oligarchies,  that  con- 
stitute one  of  the  chief  blots  in  our  present  repre- 
sentation, was  greatly  promoted  by  the  charters 
granted  to  boroughs  under  the  Tudors  and  the 
Stuarts.  When  a  borough  was  imprivileged  for 
the  first  time  to  send  members  to  Parliament,  it 
was  the  prerogative,  no  doubt,  of  the  Crown,  as 
the  law  then  stood,  to  create  such  a  constituent 
body  as  seemed  most  fit  and  proper  to  its  ad- 
visers. But  not  content  with  the  exercise  of  their 
undoubted  prerogative,  the  Stuarts  and  Tudors 
not  unfrequently  gave  charters  to  towns  already 
possessed  of  that  privilege,  and  in  the  charters 
they  gave,  they  usually  Hmited  the  right  of  suf- 
frage to  a  select  portion  of  the  community.  Such 
limitations,  it  is  true,  were  of  no  avail,  when  re- 
sisted, in  proper  time,  by  the  inhabitants.  In  the 
case  of  Chippenham  it  was  decided  by  the  highest 
authority,  that  though  a  charter  may  incorporate 
a  town,  that  was  not  incorporate  before,  and  may 
alter  the  name  and  form  of  an  existing-  incor- 
poration  in  matters  concerning  the  town  itself,  and 
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its  own  government,  rights,  and  privileges,  "  yet 
it  cannot  alter  and  abridge  the  general  freedom 
and  form  of  election  for  burgesses  to  the  parlia- 
ment, wherein  the  commonwealth  is  interested."(l) 

If  the  rule  laid  down  in  the  case  of  Chippenham 
had  been  more  extensively  applied,  many  boroughs 
would  have  been  lonp^  aoo  emancioated  from  the 
oligarchies  that  have  usurped  their  rights.  But 
for  two  centuries  disputed  elections  have  been 
determined  by  arbitrary,  inconsistent,  and  often 
interested  decisions  of  the  House  of  Commons,  a 
tribunal  so  confessedly  unfit  for  the  impartial 
discharge  of  that  duty,  that  by  their  own  act 
they  divested  themselves  of  the  power  to  deter- 
mine contested  elections,  and  transferred  it  to  a 
committee  of  their  own  members,  as  fairly  and 
indifferently  chosen  as  could  be  devised. 

Mr.  Locke,  while  he  laments  the  imperfect  re- 
presentation of  the  people  in  the  Commons  house 
of  Parliament,  seems  to  think  it  an  evil  incapable 
of  remedy  without  a  total  subversion  of  the  go- 
vernment. "  The  constitution  of  the  legislature," 
he  observes,  *'  being  the  original  and  the  supreme 
act  of  the  society,  antecedent  to  all  positive  laws 
in  it,  and  depending  wholly  on  the  people,  no 
inferior  power  can  alter  it. "(2)  It  is  strange,  that 
a  conclusion,  pregnant  with  such  dangerous  con- 
sequences, did  not  lead  a  man  of  3Ir.  Locke's 
practical  wisdom  to  reconsider  the  principles  on 

(1)  Glanville's  Reports,  54. 

(2)  Locke  on  Civil  Government,  s.  157. 
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which  it  was  founded .  But  without  entering  into 
the  discussion  of  his  general  doctrines  on  the 
origin  of  government,  it  is  a  sufficient  reply,  on 
the  present  occasion,  to  his  argument,  to  state, 
that  it  was  not  the  people  who  gave  to  the  House 
of  Commons  its  present  form,  but  the  Sheriffs — 
that  it  was  not  the  King  who  selected  the  parti- 
cular communities,  which  send  members  to  Par- 
liament, but  the  bailiffs  he  had  appointed  in 
different  counties,  to  collect  his  rents  and  execute 
the  judgments  of  his  Courts  of  Law. 

If  it  be  proper  to  adapt  our  political  constitution 
to  the  existing  state  of  the  country,  to  satisfy  the 
reasonable  desires  and  wants  of  the  people,  to 
accommodate  our  institutions  to  the  diffusion  of 
property  and  intelligence  in  the  community  at 
large,  let  us  not  be  deterred  by  idle  scruples  and 
vague  declamations  about  vested  rights.  The 
right  of  suffrage  is  no  property,  but  a  trust  for 
the  public,  which  may  be  recalled  by  the  power 
that  gave  it.  The  communities  which  return  to 
Parliament  for  the  most  part  owe  that  distinction, 
in  the  first  instance,  to  the  Sheriffs,  and  for  the 
sole  ground  or  pretext  on  which  they  can  claim 
it  as  a  right,  they  are  indebted  to  acts  of  the  le- 
gislature, which  the  legislature  may  rescind  at 
pleasure. 


C.  Rowortb  and  Sods,  Bell  Yard,  Temple  Bar. 


